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WHITTIER CITY COUNCIL
WILL HOLD
A SPECTAL MEETING
MONDAY, APRIL 30, 2018
AT 6:00 PM
COUNCIL CHAMBERS
PUBLIC SAFETY BUILDING

AGENDA

CALL TO ORDER

OPENING CEREMONY

ROLL CALL

APPROVAL OF SPECIAL MEETING AGENDA

CITIZEN COMMENTS ON AGENDA ITEMS NOT SCHEDULED FOR PUBLIC HEARING

PRESENTATIONS

A,

Delong Dock Update

EXECUTIVE SESSION

A,

B.

C.

Delong Dock Agreement Negotiations — Matters the immediate knowledge of which would clearly have
an adverse effect upon the finances of the public entity. AS 44.62.310(1)

Discussion of Potential Legal Matter — Matters that, if immediately disclosed, would tend to adversely
affect the finances of the City. AS 44.62.310(1)

Discussion of City Manager Contract — Matters that, if immediately disclosed, would tend to adversely
affect the finances of the City. AS 44.62.310(1)

ORDINANCE
(2" Reading)

A

Ord #08-2017 — Ordinance authorizing the City Manager to execute an agreement with the ARRC
transferring Tract A-1 to the Alaska Railroad in exchange for Tract W and the DeLong dock subject to
specific essential terms and conditions executed by the parties.

Ord #01-2018 — Ordinance Approving ARRC Railroad’s request to rezone lots 3 & 5, Block 10 of
Whittier Subdivision Phase II

Ord. #02-2018 — An Ordinance of the City of Whittier Alaska Approving the 1 year contract for City
Manager Annie Reeves,

RESOLUTION

NEW BUSINESS

A. May Regular Meeting Date Adjustment
B. Comprehensive Plan Summer Sessions

COUNCIL DISCUSSION

CITIZEN DISCUSSION

ADJOURNMENT



Memo

To: Whittier City Council
From: Annie Reeves, City Manager
Date: April 30, 2018

Re: Delong Dock Management Plan

Kyle Sinclair, Harbormaster, Scott Korbe, Director of Public Works, and | met with Paul
Farnsworth, ARRC Director of Facilities & Energy Management. After considering several
alternatives for how to proceed given the uncertainty of the situation and the timeframe we
have to work within, we all agreed the Dock should be set up as if the HB320 requirements have
come into play. This means each party will operate "its" half of the Dock and each will retain
their resulting revenues. We will enter into a simple agreement on cost-sharing; Paul envisions
ARRC paying 2/3 and the City paying 1/3 of basic expenses and routine maintenance based on
the differing areas on the two sides of the Dock.

Why this strategy?

if negotiations fail, there will not be an upheaval for the fishing companies since the HB 320
approach will already be effectively in place.

If negotiations succeed, then we will already be on the Dock and can expand our operations to
the rest of the Dock once the deal closes.

Please know staff is preparing as though we will eventually have control of the entire dock. This
entails working through more concrete issues such as maintenance, signage, and safety
equipment. If you would like to see our ongoing list of items, please let me know and | will get
that to you right away.



CITY OF WHITTIER, ALASKA
ORDINANCE #08-2017

AN ORDINANCE OF THE CITY COUNCIL OF THE CITY OF WHITTIER, ALASKA,
AUTHORIZING THE CITY MANAGER TO EXECUTE AN AGREEMENT WITH
THE ALASKA RAILROAD CORPORATION TRANSFERRING TRACT A-1 TO
THE ALASKA RAILROAD CORPORATION IN EXCHANGE FOR TRACT W AND
THE DELONG DOCK, SUBJECT TO SPECIFIC ESSENTIAL TERMS AND
CONDITIONS EXECUTED BY THE PARTIES

WHEREAS, in 2000, the Alaska Legislature passed CSHB 320, a bill that authorized and
directed the Alaska Railroad Corporation (“ARRC”) to receive Tract W, including the DeLong
Dock, from the United States, and further directed ARRC to reconvey Tract W, excluding the
DeLong Dock, to the City of Whittier (“City”); and

WHEREAS, CSHB 320 stated, “the corporation [ARRC] and the City of Whittier shall agree to
diligently work together in good faith to resolve disputes and to collaborate with each other in
developing a management agreement for operation of the DeLong Dock facility with the goal of
operating the facility as a single entity for economic development purposes™; and

WHEREAS, it has been seventeen years since the 2000 legislation, during which time ARRC
has held exclusive use of the DeLong Dock, refused to allow the City access to the Dock, shared
no revenues from the Dock, and used the Dock unilaterally to support the financial interest of
ARRC, while causing significant detriment to the City and the Prince William Sound region; and

WHEREAS, in May of 2017, the United States quitclaimed Tract W and the DeLong Dock to
ARRC; and

WHEREAS, ARRC must reconvey Tract W, excluding the DeLong Dock, to the City as
directed in CSHB 320; and

WHEREAS, it is in the best interest of and advantageous to the City to enter into an agreement
with ARRC whereby ARRC will convey Tract W and the DeLong Dock to the City, in exchange
for City-owned Tract A-1; and

WHEREAS, Whittier Municipal Code 3.36.150.E. allows the City to exchange a parcel of City

property with property owned by another party, after City Council approval and public notice of
the exchange, and subject to conditions imposed by the City Council; and

Ord. 08-2017
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WHEREAS, the City Manager has negotiated and agreed with ARRC a Joint Statement of
Essential Terms of the proposed agreement to exchange Tract W and the DeLong Dock for Tract
A-1 to be presented to the City Council for approval; and

WHEREAS, upon the City Council’s approval of the essential terms of the agreement, the City
must negotiate the non-essential terms of the agreement and all the conveyance documents, and
execute the final agreement and conveyance documents,

NOW, THEREFORE, the Whittier City Council ordains:

Section 1. The form and content of the Joint Statement of Essential Terms Between the
Alaska Railroad Corporation and the City of Whittier, Alaska, signed on August 22, 2017 by the
City and on August 18, 2017 by ARRC (attached as exhibit A), now before this meeting, are in
all respects authorized, approved and confirmed by this ordinance.

Section 2. The City Council authorizes, empowers, and directs the City Manager to
negotiate the non-essential terms of the agreement between the City and ARRC for the exchange
of Tract W and the DeLong Dock with Tract A-1. The City Council also authorizes, empowers,
and directs the City Manager to execute and deliver on behalf of the City a final agreement for
the exchange of Tract W and the DeLong Dock with Tract A-1, containing the essential terms as
approved in Section 1 and the non-essential terms as negotiated by the City Manager with
ARRC, with such changes, modifications, additions and deletions therein as he shall deem
necessary, desirable or appropriate.

Section 3. The City Council further authorizes, empowers, and directs the City Manager
to do all acts and things and to execute all documents as may be necessary to carry out and
comply with the provisions of the final agreement as executed, including any and all property
conveyance documents.

Section 4. Effective date. This ordinance shall be effective immediately upon adoption.

Ord. 08-2017
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1st reading: . 2017

2nd reading and public hearing: , 2018

PASSED AND APPROVED by a duly constituted quorum of the Whittier City Council
onthis  day of April, 2018.

Daniel Blair
MAYOR

ATTEST:

Naelene Matsumiva
CITY CLERK

Ayes:
Nays:
Absent;
Abstain:

Ord. 08-2017
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JOINT STATEMENT OF ESSENTIAL TERMS BETWEEN THE ALASKA RAILROAD
CORPORATION AND THE CITY OF WHITTIER, ALASKA

1. Representatives of the Alaska Railroad Corporation ("ARRC") and the City of
Whittier (“City”) met on June 2, 2017 to discuss management/ownership of the
DeLong Dock and other related land management issuss.

2. Bill O'Leary, James Kubitz, Tim Sullivan, Jr., and Andy Behrend atiended the
meeting on behalf of ARRC and Daniel Blair, Mark Lynch, and Holly Wells
attended the meeting on behalf of the City (hereafter collectively referred to as
the “Representatives”).

3. The Representatives negotiated the essential terms of an agreement.

4. Ms, Wells was directed to memorialize the essential terms agreed upon by the
parties.

9. Mr. Behrend was directed to draft an agreement incorporating the agreed upon
essential terms while both legal representatives would work together to finalize
an agreement acceptable to both parties as soon as practicable so that such
agreement could be presented to the Whittier City Council and ARRC Board of
Directors for approval.

6. Both parties recognize that the essential terms agreed upon by the
Representatives are as follows:

A. The City conveys all of Tract A to ARRC:

B. ARRC shall convey its full interest in the Delong Dock, Tidelands, and
Uplands for all of Tract W to the City on an As Is-Where Is basis:

C. The City shall lease the mooring facility that services the ITB/Cordova
Provider that is adjacent and attached to the Deilong Dock, along with iegal
non-public access to said mooring facility, to ARRC for 20 years with two
options to renew, that may be exercised by ARRC after receiving written
consent by the City Council;

D. The lease for the ITB/Cordova Provider facility that is adjacent and attached
to the Delong Dock shall be in exchange for 8% of the gross revenues
generated by wharfage and moorage fees at the ITB/Cordova Provider
facility;

E. Under the lease for the ITB/Cordova Provider facility, ARRC shall be
responsible for maintaining the leased area but the City shall be responsible
for any large improvements to the Dock and ARRC shall provide the City



access as needed to install any such improvements and shall agree to
maintain them as described in the terms of the lease;

. ARRC shall provide the City 40% of net revenues in wharfage and moorage
generated on the Delong Dock for 2017, excluding those revenues generated
by the ITB/Cordova Provider facility;

. ARRC recognizes that Smitty's Cove is a popular recreation spot for scuba
divers and Whittier visitors and agrees to provide legal public vehicular, ramp
and pedestrian access to Smitty's Cove for public use:

- ARRC alsc agrees to provide legal public vehicular and pedestrian access
across ARRC property to permit the City and the public to access the City-
owned Delong Dock; and

Both parties agree that any agreement between the parties is not effective
unless and until the City issues a mining permit to ARRC allowing it to
recontour ARRC-owned land adjacent to Tract A and rezones ARRC-owned
parcels adjacent to Tract A from commercial to industrial use; and

. The City agrees to provide legal access across the southwest corner of Tract
W to permit ARRC to access Tract A from existing ARRC property located to
the west of Tract W.

. The City recognizes that ARRC's development of Tract A and adjacent
ARRC-owned parcels for industrial use will require the placement of raiiroad
tracks onto Tract A and that routing such tracks from existing ARRC property
to Tract A will require ARRC either to retain ownership of or to have exclusive
use rights over a portion of Tract W at its southwest corner. The City is willing
to provide ARRC with exclusive rights to such portion of Tract W and will
continue to discuss potential ewnership rights to the portion at issue, for the
sole purpose of allowing safe and unimpeded operation of trains upon said
tracks; and

. Both parties agree that if both of the actions listed in item | and a decision by
the City as to whether ARRC's rail access across Tract W will be in the form
of fee simple ownership or exclusive use rights, as described in ltem K,
above, have not occurred on or before January 1, 2018, the agreement
evidenced by this statement of terms shall terminate, provided that said
deadline can be extended upon the mutual written agreement of the parties.

[REMAINDER OF PAGE INTENTIONALLY LEFT BLANK]



I, hereby attest that the essential terms identified above are an accurate reflection of the
terms agreed upon by the parties for presentation and approval by the Whittier City
Council and the ARRC Board of Directors.

ﬁdmﬂ/ﬂ”}\ Date: 57/22//7

Daniel Blair, Whittier Mayor

zéf’/é Date: fé/?’

Bill O'Leary, ARRC President and CEQ




Non-Code Ordinance

City of Whittier
Ordinance #01-2018

An Ordinance Of The Whittier City Council Approving Alaska Railroad’s Request To Rezone
Lots 3 and 5, Block 10 Of Whittier Subdivision Phase II From Commercial to Industrial.

Whereas, WMC 17.32.010 states that the City Council may, from time to time, amend, supplement or
repeal the regulations and provisions of this title, and

Whereas, the Whittier Planning Commission held a Public Hearing on December 6, 2017, and
Whereas, the Planning Commission referred the decision to the Whittier City Council for final review, and

Whereas, the Acting City Manager hereby recommends the approval of the rezone request submitted by the
Alaska Railroad.

Now, therefore The Whittier City Council Ordains:
Section 1. Classification. This is a non-code ordinance.

Section 2. Approving Rezone Request, The City Council approves the rezone request submitted by the
Alaska Railroad to rezone lots 3 & 5, Block 10, of Whittier Subdivision Phase IT from Commercial to
Industrial. The zoning map will be updated accordingly.

Section 3. Effective date. This ordinance shall take effect upon adoption by the Whittier City Council.

Adopted by the Whittier City Council on April 30th, 2018.

ATTEST:

Naelene Matsumiya Daniel Blair
City Clerk Mayor

Yes:
No:
Absent:

The City of Whittier Ordinance No. 01-2018
Page 1 of |



THE CITY OF WHITTIER

Gateway to Western Prince William Sound
P.O. Box 608 » Whiticr. Alaska 99693  (907) 427-2327 = ¥ax (907) 472-2404
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PLANNING COMMISSION
REGULAR MEETING
WEDNESDAY, DECEMBER 6, 2017
Homeowners’ Lounge, BTI Building
6:00 p.m.

MINUTES

L

CALLTO ORDER
Charlene Ameson called the meeting to arder at 6:03 pm.

2. ROLLCALYL
Charlens Arneson, Dysnns Pratt, Lindsey Erk and Jean Swingle

MOTION: Dyanna Prait made a motion to excuse Ed Hedges from tonight*s meeting
SECOND: Jean Swingle

DISCUSBIDN' None

MI'IONDymPnttmads amoﬁmtotbcl)eeemberﬁ,zm‘?negnhtumng
Agende 23 is,

SECOND: Jean Swingle

DISCUSSION: None

s,

MOTION: Dyanna Pratt made a motion to approve the Regular Meeting Minntes of November 1,
2017, with amendments.

SECOND: Jean Swingle

DISCUSSION: Changs typo regarding term date for newly appointed membess,

VOTE: Passed Unanimously

viww.whittieralaska.gov

Bt



6. CORRESPONDENCE
None

7. NEW BUSINESS:
A, ARR Public Hearing — A Public Hearjng for ARR's Rezone Request

Charlene Ameson closed the regular meeting and opened up the Public Hearing for Alaska Railroad’s Rezone
request ot 6:07 pou

Charlene Ameson called to order the Public Hearing to allow the rezoning of lots 3 & 5 of Whittier Subdivision
Phase II from commercial to industriel to allow truck and rail traffic to support the development of the Del Long
Dock and ITB Facilities end other Alasks Reilroad barge and rail opecations.

Charlene called for any Planning and Zoning Commission members who would like to abstain from the hearing.
Seeing none, she contirmed. She asked if any members of the sudienice would like to challenge the jurisdiction of

She then called for any City of Whittier Staff who could share information on the project before turning the public
hearing over the Paul Famsworth and Doug Stophens of the Alaske Railroad. Seeing none, she allowed Mr,
Farngworth and Mr. Stephens to begin their testimonies and present their proposal.

Mr. Farmsworth explained that an application for this rezone was submitted a few years ago, but he wes more than
willing to refresh the Commission. He told the Commission that the Alasks Raitroad acquired lots in the hopes of
creating more land in the Smitty’s Cove area, He described that the idea was to purchase the lots and take the rock
out of there to take the lots down to the seme grade as Tract 1A and the roads around them. He clarified that one
of the reasons to have more land down in the arca was more then just for work. Mr. Farnsworth steted that there is
a plan to put a designated road directly to the boat ramp because right now, the road crosses paths with
vomumnercial vehicles and it can be dangerous to clvilians.

Mr. Farnaswotth continued by saying their plan is to bring the cliffs in the area down to the same clevation az the
existing lands in Smitty’s Cove. Charleno stated that they can go forward with that without a rezoning request.
M. Farnsworth clarified that according to the City’s code, they cannct. He expluined thet it the land has to be
zoned indugtrial hefore they can begin extraction activitics.

Director of Public works, Scott Korbe commented that if the Alasks Railroad were grating end mining rocks for
thair own purposes, they would not need to have the lots rezoned, however, if they were going to use it as
commerciel

operations to sell it for profi, it wonld he deamed ag a mineral source for sale, then they would have
to have it rezoned.

Paul Femsworth advised that he does not know what the foture plans will be other than maybe selting some of the
product to the Department of Transportation. He reminded that since there aren®t any projects for the product as of
yet, but there are potential projects they are Iooking at. Mr. Famsworth seid that if they are going to grade the cliff
to the eame level as the parking lot at Smiity’s cove, a greut amount of product will come out of that and if
someone requested the material, it would expedite the project.

Dong Stephens added that there are several reasons to rezone and one of those reasons was to sllow the potential
of aclling material removed from the sight to another party. Another reason was for futare land uses. He
mentioned that if they succeed in bringing the cliff to grade with the lot, it is most likely going to be used for
railroad purposes. He stated that there eren’t any specific plans yet, but the land can be used as a yand for railroad
Retivity. He mentioned the leasing of the Iot to clicnts just as they are doing in gome of their other properties.

Charlens Arneson expressed that whatsver configoration the land is, it is of no real issue when rezoning, Mr,
Stephen clarified that in order to eell it, the lands st be rezoned for industrial. Scott Korbe commented thet if
the Alaska Reilroad was opening up a mine for refail aales, they’d become an industrisal operation. He said if the

2



Mhﬂmdhuamdhgplmﬁhingthcdmﬁmdmhwhdispmeofeﬂamﬁdhupmm
butiftheirsolopnrposeistudﬁllmdresa]e,itbwomeumineoperm

Mr. meormmmmpﬁedmﬁmwwﬂlhemwmmemﬁmiﬂmmmfmrﬁhoﬂm
and purposes. Charlenc Ameson asked Paul Farnsworth if thers is & plan in place for the lots, She expressed her
concerns ahout the vagueness ofihcirpmponl.Mr.Famswmﬂ:mpﬁedthntmoeitimmedtohdmﬁaLthst’s
whmthnymhegl‘nwﬂingaplaninmoﬁontoputﬂ:hgsonmp of the Iois. He stated that the main concem was
moving the socess road to Smitty’s Cove away from the road that the Commercial vehicles use. He remindsd the
Commission that the safety of the civilians and the people working around the area, are what they*re thinking
about during this early stage.

Doug Stephens mentioned that there jsn’t a specific plan yet, but the land is 8 Commercial/industrial
eheckmbmxﬂ,mdﬂwoﬂdbeappmpﬂmifthclmdbemmdu,juatmdoﬂy,indmm

Commission recessed at 6:25 - §:26

mmmmmmucm@wmwmmmmwmmmm
none, she closed that portion of the public hearing and opened it up for those who are neptral.

Terry Bender came forward and testified as neutral for the proposal. She introdwced hetsolf and inguired about the
road. She asked if s road is going to be built inthapmtﬂmtwﬂlhebluhedinmhmgeﬁuthealmdyaxiﬁing

mmmwmﬂum&mmmquummhmmmba
vacated.

TmyBaﬂadmmcnﬂmdmmmmmmwmumﬂmemmmmsmﬁng
will be maﬂmdwywnﬂeontﬁmdhthaaﬂsmmmmdﬂuﬂwmmawﬁlefwﬂmmhm
later stages, Terry asked sbout the traffic that the construction will generste. Mr, Famsworth replied that most of
themntaialﬂmtwiﬂbemnwedﬂnmthesﬁewiﬂheﬂampmdbymmhopu that the project will not
genergte as much traffic. Terry Bender was satisfied with Mr. Farnsworth’s answers.

Scott Karbe asked if the Reilroad ran a theoretical gross *unintelligible*. Mr. Farnsworth steted that there was
mmdﬂ]hgmdthnmchthatmbaekmbemrthmwhattheymupeeﬁng. Ha was expecting
subgrade material and rocks thet had to be processed, but it was not bad at all. Mr. Famswaorth continued saying
qumﬁngm&adopgﬁeﬁddhmmhmwhmwwmlmm&mm.ﬁemﬁcbm
ﬂlﬁtwhathn’dmﬂlylihmdoishaveamdﬂmtedmdﬁmthcyudgoingdmm Smitty*s Cove. He
reassured that a gnard rail will go along the road.

Mr.S@hmnﬁﬂedﬁsWMﬁmim&amﬂmhwplm,]ﬁalmadwignhphwh%.

Chnﬂmaahadwhowiﬂmﬁﬂﬁnﬂnmdmdbempmnﬂﬂefwmmwﬂ.ﬁeadmﬁedﬁﬂhnmbﬂh
beginning to wrap about the issue. Scott Korbe statex] that he cannot speak to that as of yet, Charlene asked if it

would become & new issue. Scott replied that it can possibly become a new issue.

Mr. Fartsworth stated that there is a contract with the City and the Railroad stating thai the Railroad will matntain
access to Smitty"s Cove, He asgures that it will remain that way for years until they agree on & different route,

Chadmachsedthp?ubﬁcﬂmrhgﬁumthemdimceﬂﬁ:ﬂpmmdopmditupﬁntbn Commission,

MOTION: Dysnna Pratt made a motion to approve the re-proposed reznning of lost 3 and 5 on Block 10 of
Whitticr Subdivizion Phase II from Commercial to Industrial.

SECOND: Joen Swingle

DISCUSSION: Jean Swingle stated that the more the City does for the railroad, the more they don’t take the
commmity into account. She zaid thut she was concerned about the only eccess across town. She mentioned that

3



themmmddwsmmmlﬁmmmcmﬁdmﬁmmmmwthﬂmﬁmwmmmm&

Mr. Farnsworth statedﬂmtomoftbeopliomthatthey’mlookingatisﬁmdingthataehatSmiﬂy’anveso
that more ofﬂwtﬁnwiﬂbemuthzﬁemmﬁmedthathe'dhmtobécmofulinmthlncﬁugSnﬁtty’sCove.He

Chﬁimsmtedﬁmthemﬂmadhasﬂwmbammymummndm thnCily’anugmq,vRﬁspmse
Team. mmmmnmalmmmhammmmmmmmmmnmm
different, Shcsﬁdshedidnmfeelwmﬁnhblewiththewgumusofthd:mosal.

M.FnrnswmlhMdthmbeﬁmmyﬂﬁngmbedmthehmhawmbemﬂasmtﬁﬂmthﬂﬂmymna
mwmmm&mnmﬁmmmpmmmwmmmmu
inchustrial) ial checkerboard

Mz, S@Mhﬁc&dﬁdﬂﬂmﬂmm«dﬂmﬂﬁwdﬂmmeya&mmﬂchhmmnymuﬁﬂ
1ot permitted to park trucks on the Jot. Char]mampﬁduyhgmmeymbmnﬁismmm.&ephm

m&dwﬁecﬁehwﬁchtmﬂmﬂhmhw%mmcdnmmmaﬂmﬁr
commercial and Industrial activity in 17.16.230.

m@ﬁh&mﬁmmumm@mmmummmmmmmmm
in the area,

Lindzey Erk referenced title l?.lﬁ.mmmmeﬁﬂwmﬁcﬂmumowedmindmmbmandmmm
Iots,
CMWMMWWW.%MMMWM&W:pMMWM
mmnewhmemapplxcmtspmwmadthmptopoulsdmngpuhlichemmgs.

Mr.swphmreﬁmtedwﬂhnnapo]ngyuyhgthattharehmdidnnp]muofm but rezoning the lots will
opmupopﬁomt?whattheybe‘uledm-intheﬁ:mm. Sﬁephmc:p]ahndthatlhehndmbaluadout



JcanSﬁnglemmﬁmnd&ﬂﬁemoulismmﬁmmaﬂemﬂabnmﬁﬂkshaﬂdgotocmm
final approval.

IindseyBrkmmmtmimathatwhatwaumudinﬁmtoﬂhcGomminionwasazmingisaue,mtahuﬂding
permit proposal.

Charlens asked if there was any more discussion.
VOTE: Motion failed.
Dyanna Pratt amended her motion.

MOT[ON:DyannaPmumuhamuﬁmtodtheappmvalofﬂwtemningothS&S of Whittier
Subdiviﬁm?hnseﬂﬁ'omCommdalmhﬂusuialmﬂwCityCOmcﬂforﬁnalmview.

VOTE: Dyaxmns Pratt, Yes; Jean Swingle, Yes; Lindsey Erk, Yes; Cherlene Ameson, Yes.
Comnsission recessod at 7:98-7:10

B. Pasiage Canal Development Parcels for Final Plat Procedures

MOTION: Dyzanna Pratt made 8 motion to move the Passage Canal Development Parcels for Final Plat
Procedure to Non-Action items,

SECOND: Jean Swingle

DISCUSSION: Nonc

VOTE: Motion Passed Unanimously

C. WWMIVMWW@M
MwamsmdMsmmmmvmmmmmmw
that for better procesaing, Whittier Seafood LLC weats to expand their freezer capacity and to do so, they had to
myhavm.m.WMapbbd&ew“hMﬁmhhcmmmm
Korbe told the Commission that he and Mr. Noland were able to git down and discuss this and he did not object to
the expansion.

ChuhneAmmmhheder.NMﬂmammﬂomAhuhknﬂmadmayneadeﬁs
meeﬁngasthnyaremeowmofﬂmlmd.m.Nolandsaidthathamamdoﬁalemrrequuﬁngﬂry
participate in the Public Hearing, Charlene stated that she will elarify with the City’s attomey.

Chﬂmeshﬁdthtﬁe?uﬂhﬂwhgwﬂhhdd&ﬁelethmhmwﬁngmlmSﬂ.
of next year (2018).

8. MISCELLANEOUS BUSINESS

None




12. NEXT MEETING ATTENDANCE PLANS

None
13. ADJOURNMENT:

MOTION: Ed Hedges made a motion to adjourn the meeting
SECOND: Jean Swingle

DISCUSSION: None

VOTE: Unanimous

Charlene Ameson adjoumed the meeting at 8:18 pm.

ATIEST:

Naclene Matsumiya Char
Office Amistant Amgson
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BIRCH HORTON BITTNER & CHEROT
A PROFESSIONAL CORPORATION

MEMORANDUM
TO: WHITTIER CITY COUNCIL
ANNIE REEVES, CITY MANAGER
FROM: ANMEI GOLDSMITH
HOLLY WELLS
RE: CITY’S ZONING POWERS ON ARRC OWNED LOTS

CLIENT: CITY OF WHITTIER
FILE NO.: 507,456.6

DATE: APRIL 27, 2018

ATTORNEY-CLIENT PRIVILEGED

You have asked for advice regarding the City’s general zoning authority, the
rezoning process, and the City’s ability to use its zoning power to regulate land uses
and structures on lots owned by ARRC in the east end of the City, near Smitty's Cove.
You have also asked about the City’s authority to prevent the closure of Depot Road.

1. Ordinances Regarding Zoning in Whittier.

The City’s zoning powers are derived from state law. AS 29.40.030 requires that
before it may exercise its zoning powers, a municipality must adopt a comprehensive
plan. The Whittier Municipal Code therefore requires the City to adopt a comprehensive
plan. A copy of the Whittier Comprehensive Plan, adopted in 2012, is attached to this
memo. Among the purposes of the zoning code are to promote the health, safety, and
welfare of the community, to regulate the use of land primarily on the basis of the impact
on the community, and to provide a planned and orderly use of land and protection of
the environment.' The City's zoning powers apply to all public bodies of the Federal,
State, and local government, except where as otherwise permitted by law.2 Only certain
uses of land are allowed in each zoning district. The City maintains a zoning map that is
part of the Code and depicts the various designations of use categories or districts
within the City.> Any amendment to this zoning map must be made by ordinance and
incorporated into the official copy of the zoning map that is kept in the City offices.

*WMC 17.04.020.
2WMC 17.12.070.
*WMC 17.12.030.
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Zoning power is one of the most powerful tools a municipal government has to
control use of lands within its boundaries. The comprehensive plan serves as the long-
range policy document that is intended to guide development of the municipality as a
whole. The plan is then implemented through zoning decisions. The purpose of the
comprehensive plan is to "guard against prejudice, arbitrary decision-making, and
improper motives” by providing substantive standards against which to measure
individual  zoning decisions.* Consequently, when considering rezoning
recommendations and/or requests, the decision regarding whether or not to rezone
should be based upon the uses intended on the property and whether or not such uses
fit within the current zoning district or the proposed zoning district.

2. Zoning Ordinances Are Applicable to ARRC-Owned Property.

Municipalities have the power to zone all land within municipal boundaries under
state law.® This land includes property owned by ARRC. However, ARRC does have
some rights regarding its land use that non-government entities do not. A public entity
that owns property in a municipality may seek an exemption from local zoning
regulations by going to court to ask for a judicial review of the exemption. The right of a
state entity to ask for judicial review was adopted in a case involving ARRC's
development of quarries in Eklutna. ®* ARRC maintained that it was exempt from local
zoning ordinances. The court disagreed, concluding that “Alaska law does not presume
state immunity to local zoning,”” and establishing a “balancing of the interests” test.®

Therefore, ARRC is first obligated to make a good faith effort to comply with the
City’'s zoning ordinances. By its actions in bringing a rezoning application to the
Planning Commission, ARRC is demonstrating that it believes itself to be subject to the
City's zoning authority and is making an effort to comply with the zoning permitted and
conditional uses. ARRC's participation is evidence of its good faith attempt to comply
with City zoning. If ARRC were to adopt a different tactic and apply for an exemption in
court, the court would likely apply the balancing test described in the Eklutna case and
weigh the City's position against ARRC's.

4. Process for Considering a Rezoning Application
An application for rezoning is essentially a request for the City to amend its code

to change the zoning map, which is adopted as a part of the code. It is therefore a
request for the City to make a legislative change to City code.® Council has the authority

* Lazy Mtn. Land Club v. Matanuska-Susitna, 904 P. 2d 373 (Alaska 1995).
5 AS 29.40.040.

* Native Village of Eklutna v. Alaska RR, 87 P.3d 41 (2004).
" Id. at 45.

® Id. at 54.
® This makes rezoning different from granting conditional use permits or variances,
neither of which are legislative changes to code provisions.

2-
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to rezone just as it has the authority to amend any other ordinance or provision of City
code.® A zoning amendment may be initiated by the Council, the Planning
Commission, or any property owner in the area.” The Planning Commission must hold
a public hearing and make a recommendation to the Council.”? The Council holds the
ultimate decision-making authority and may make its decision to approve or deny the
rezoning application in the same way that it decides to pass or not pass an ordinance.

Because rezoning is a legislative action, any decision Council makes to rezone
should be rational, related to a legitimate government purpose, and based on the best
interests of the entire City. A decision to rezone should also be made in compliance with
and in furtherance of the goals identified in the comprehensive plan. The 2012
comprehensive plan includes “Chapter Six: Land ownership, use and management,”
which describes in detail the City's plan for future land use. The chapter includes two
maps depicting future and current land use and zoning. Figure 8, the “Whittier Core
Area Future Land Use / Zoning,” shows the plan’s intent for the City's land uses in the
future. Figure 8, “Whittier Core Area Existing Zoning,” shows the zoning in 2012 when
the plan was created.

The comprehensive plan also includes Chapter Nine, titled “Community Goals,
Policies and Actions,” which presents guidelines for the City to use in decision making
and long range planning. All goals, policies, and actions were approved by the Planning
Commission. The goals, policies, and actions are sorted into seven general categories,
described in further detail, and given priority rankings. These are the goals that the City
has identified and intended to use to guide future decision-making. The Council should
ensure that discussion of these and any other important sections of the comprehensive
plan are included in its decision-making process on a rezoning application.

The Council should be careful not to engage in “spot zoning.” Spot zoning is
when a small parcel of land is singled out for a use classification totally different from
that of the surrounding area, for the benefit of the owner of that small parcel and to the
defriment of others.” It is illegal because it is considered an arbitrary exercise of
legislative power that only affects a small area and one property owner." A rezoning
decision may also be found invalid if it results from prejudice or improper motives.'s A
rezoning decision that is in compliance with the City’s comprehensive plan and is based
on fact and rational decision-making will be insulated from an claim of illegal zoning.

Finally, the Council should keep in mind that its comprehensive plan and its
zoning ordinances are not set in stone. The comprehensive plan is intended to be
updated on a regular basis, and the goals, policies, and priorities within may change

Y WMC 17.32.010.
" WMC 17.32.020.
2 WMC 17.32.050.

® Griswold v. City of Homer, 925 P. 2d 1015 (Alaska 1996).
“d.

5 Id.
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over time as the City grows and evolves. Similarly, the Council can amend the zoning
code at any time to ensure that the code evolves along with the comprehensive plan.
The Council could change the permitted uses in a particular district, or could change the
districts entirely. It could redefine boundaries of the districts, or change permitted to
conditional uses (or vice versa). Zoning a parce! of iand as commercial or industrial
today does not mean that it must remain so if the City’s goals and needs change.

5. ARRC’s Request to Rezone Lots 3and 5

ARRC already owns the lots surrounding Tract A1 near Smitty's Cove — Lots 3,
4, 5, and 6 of the City of Whittier Subdivision, Phase Two. ARRC has applied to the
Planning Commission to rezone Lots 3 and 5 from commercial to industrial. Lot 4 is
already zoned industrial while Lot 6 (closest to the water) is zoned commercial and is
not part of ARRC's current application.

Commercial districts are intended to “foster a concentrated area of shopping,
entertainment, office facilities and tourist-oriented development in a compact,
convenient and pleasant pedestrian-oriented community center.”® Industrial districts are
intended to “provide an area for manufacturing, storage, shipping terminals and railroad-
related uses.” " Industrial use is typically incompatible with commercial (and residential)
use because of vehicle traffic, noise, dust, and danger. Industrial areas may have
loading docks, railroad yards, and wholesale commercial enterprises, whereas
commercial areas have retail shopping areas, offices, restaurants, and other types of
commercial businesses open to the public.

ARRC's application asks to rezone its Lots 3 and 5 to conform to the industrial
zoning status that already exists on Lot 4. As things stand now, ARRC can use Lot 4 for
any industrial use, such as a rail yard, ship yard, warehousing, storing heavy
equipment, bulk fuel storage, refuse storage, hazardous materials storage, or natural
resource extraction. The list of permitted uses on commercial and industrial lots is
attached at the end of this memo. ARRC's industrial use of Lot 4 is limited only by the
size and shape of the lot and any other geographic or economic factors. None of these
types of uses are currently possible on Lots 3 and 5. The fact that Lot 4 is sandwiched
between Lots 3 and 5 and all three lots include the side of a cliff likely means that many
of the industrial uses of Lot 4 are impractical.

ARRC'’s request to rezone Lots 3 and 5 suggests that they seek to use the entire
combined area of Lots 3, 4, and 5 for industrial purposes. ARRC does not seek io
rezone Lot 6. If the City decides to rezone Lots 3 and 5, they will become industrial and
ARRC will be able to develop and use these lots for any industrial purpose listed in the
code. ARRC will not be required to apply for a permit to the City or notify neighbors
before conducting industrial uses such as resource extraction. If the City decides not to

" WMC 17.16.040.
7 WMC 17.16.050.
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rezone these lots, then the status quo will remain and ARRC will only be able to use
Lots 3 and 5 for a commercial purpose.

Although this rezoning application has originated in a single private property
owner, the Council should remain aware that rezoning affects the entire community, and
the decision must be made in light of the overall benefit to the City. The Council should
review the comprehensive plan and use it as a guide to determine whether rezoning
Lots 3 and 5 to industrial will serve the City's overall long-term goals.

6. Depot Road

At the April 17, 2018 City Council meeting there was concern about the status of
Depot Road. Depot Road is a hybrid road — it is partly public and partly private. The
public part of Depot Road is the approximately 500 feet of road that leads up to the
entrance of the DeLong Dock. This part of Depot Road was dedicated to the public and
accepted by the City on Plat 2001-156 (attached).

The private part of Depot Road extends westward from the public part of Depot
Road, across a parcel owned by ARRC, also known as Parcel 1 of the Master Lease,
passing in front of the Whittier Manor. This part of Depot Road is depicted on Record of
Survey 2006-77 (attached). The Record of Survey does not dedicate Depot Road to
public use or otherwise convert it to a public right of way.

Despite this hybrid ownership, the entire length of Depot Road is open to public
use and maintained by the City. Members of the public use this road every day. We
understand the Council’s concem to be that ARRC could shut down the private part of

Depot Road at any time. Technically, this is true. As a private road, ARRC could put up
fences and block the public access.

However, it is very likely that if ARRC attempted to block off Depot Road, the City
would be able to file a lawsuit, obtain a temporary court order to reopen the road, and
successfully argue to a judge that the public has an implied easement. An implied
easement is an easement that was never formally dedicated, but rather arises from the
parties’ actions and the circumstances. For example, an implied easement may exist
when the easement is “reasonably necessary for the enjoyment of the land,” as when
there is a land-locked parcel where only one reasonable access point exists.” A public
easement can arise when there is an oral grant that the public then relies on to use the
easement area."” There would undoubtedly be other arguments that the City could
marshal in support of keeping Depot Road open if the situation were to arise. Any
litigation over Depot Road would be expensive and politically unwise for ARRC. In a
dispute over Depot Road, ARRC would likely appear to be the unreasonable party.

'® Demoski v. New, 737 P. 2d 780 (Alaska 1987).
* Swift v. Kniffen, 706 P. 2d 296 (Alaska 1985).

-5-
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Given ARRC's continued willingness at this time to keep the “private” part of
Depot Road open to the public, closure of this part of the road seems unlikely.
Nevertheless, the City should continue to pursue the goal of securing public dedication
of all streets within the City’s boundaries, and working to persuade ARRC to plat and
dedicate those streets that are on ARRC property.

507456\6\00712380



EXCERPTS OF RELEVANT WHITTIER MUNICIPAL CODE
17.16.040 C —~ Commercial district.

This district is intended to foster a concentrated area of shopping, entertainment,
office facilities and tourist-oriented development in a compact, convenient and pleasant
pedestrian-oriented community center.

17.16.050 | — Industrial district.

This district is intended to provide an area for manufacturing, storage, shipping
terminals and railroad-related uses. This is an area of development which is generally
not compatible with residential and commercial uses because of conflicts from vehicle
traffic, noise, dust and danger. The area is characterized by loading docks, railroad
yards, storage buildings, and wholesale commercial enterprises. This is an area which
provides for those marine uses which are not compatible with the small boat harbor.
Campgrounds, public use areas and recreational uses may be allowed in industrial
zoned districts by conditional use. Campground, public use areas and recreational uses
existing as of March 1, 2015, shall be considered a permitted use but may not be
enlarged upon, expanded or used as grounds for adding additional structures or uses
without applying for and obtaining approval as a conditional use.

17.16.230 Table of allowed uses.
Table 1, allowed uses, shall be as follows:
P = Permitted
C = Conditional

Table of Allowed Uses [EXCERPTED]

ICommercial [Industrial

Accessory Residential’ P

Airport P

Banks and financial institutions P

Barge operations P

Bulk fuel storage and transfer P
7-
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Campgrounds

Churches

Clubs, meeting halls

Commercial animal kennel and services

Commercial fishing operations

Commercial garages, auto body shops

Day care and elderly centers

Dupiexes

Ferry terminal

Freight terminal

Garbage and/or refuse transfer storage and disposal

Hazardous or noxious materials storage

Heavy equipment storage and repair

Heliport and terminals

Home occupation?

Hospitals and health care facilities

Hotel

Indoor recreation

Junkyard

Houseboat
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Lumber and building material storage yard

Manufacturing and wholesaling

Marine services

Mobile home

Mobile vendor

Movie hall and theater

Multifamily

Museum and libraries

Natural resource extraction storage and transfer

Neighborhood commercial®

Parking lots and garages: commercial or private

Parks, playgrounds, public use areas

Police, fire stations and municipal offices

Post office

Private garage storage, and related accessory structures

Professional offices

Recreational use

Restaurant and cafe

Retail fuel sales

Retailing of merchandise and services
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Retail liquor sales and bars

Roominghouse

Sawmills, log transfer

Seafood processing

Schools and educational uses

Shipyards

Signs

Single-family attached, condominiums

Single-family residential

Temporary storage: building materials

Utility facilities and structures

Visitor center

Warehouses

507456\6\00712380
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CITY OF WHITTIER, ALASKA
ORDINANCE #02-2018

AN ORDINANCE OF THE CITY COUNCIL OF WHITTIER, ALASKA APPROVING THE ONE
YEAR CONTRACT FOR CITY MANAGER ANNIE REEVES

WHEREAS, the City Council of Whittier, Alaska (“City”) has determined that it is in the City’s
best interest to employ Annie Reeves as the Whittier City Manager for a one (1) year term; and

WHEREAS, pursuant to Whittier Municipal Code 3.32.130(b), multi-year contracts shall be
approved by ordinance;

THE WHITTIER CITY COUNCIL ORDAINS:

Section 1. The City of Whittier hereby approves the one (1) year contract between the City of
Whittier and Annie Reeves hiring Ms. Reeves to serve as the City Manager of Whittier for a one-year
term and subject to the terms and conditions identified in the agreement.

Section 2. Classification. This is ordinance is a non-code ordinance.

Section 3. Severability. If any provision of this ordinance or any application thereof to any person
or circumstances is held invalid, the remainder of this ordinance and the application to other persons or
circumstances shall not be affected thereby.

Section 4. Effective Date. This ordinance shall become effective upon adoption.

PASSED AND APPROVED by a duly constituted quorum of the Whittier City Council on this
___dayof , 2018.

Introduced by:

1st reading: , 2018

2nd reading and public hearing: , 2018

Daniel Blair
MAYOR

ATTEST:

Naelene Matsumiya
CITY CLERK

Ayes:
Nays:
Absent:
Abstain:

Ord. #02-2018
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